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UNITED STATES BANKRUPTCY COURT
" EASTERN DISTRICT OF KENTUCKY

(LEXINGTON DIVISION)
INRE o : Chapter 11 Proceeding
LODESTAR ENERGY, INC. " Case Nos. 01-50969 and 01-50972

LODESTAR HOLDINGS, INC., , ‘
Jointly Administered under

Debtors. i CaseNo. 01-50969
" Judge Joseph M. Scott, Jr.
LODESTARENERGY,INC. ~~ :  Adv. Proceeding No.
LODESTAR HOLDINGS, INC. | o
PLAINTIFFS
VS.
THE STATE OF UTAH, ET AL,
DEFENDANTS.
ORDER

ThlS matter came on before the Court on Thursday, J. anuary 3, 2002 upon Complamt for
" Injunctive’ Rehef with Exh1b1ts and Motion for Temporary Restrammg Order and/or Preliminary
’ ‘In;unctxlon filed by Pla1_nt;ffs, Lodestar Energy, Inc. and Lodestar Holdings, Inc. (collecuvely,

“Lodestar”). The Court has previously issued its Findings of Fact and Conclusions of Law.



\ -

Based upon the pleadings, argumeilts of counsel and evidence adduced, the. Court finds that
Plaintiffs’ Motion for Temporary Restraining Order and/or Preliminary Injunction is well taken
and same is hereby GRANTED.

Lodestar has Avsatisﬁed the standards as set forth in Inre DeLorean Motor Co. 755F.2d

1223, 1228 (6th Cir. 1985). Specifically, the Court finds that Lodestar has demonstrafed: (i)a
| strong likelihood of gugcess on the merits of the'claims asserted in the Complaint; (ii)y that entry
of an injunction will protect Lodestar from irreparable harm; (iii) that of;hers will not be harmed
‘by entry of an injunction; and (iv) an injuncﬁon will sérve the public interest under the present
circumstances. The Couﬁ finds that there is no imminent threat to public health, safety or
welfare which justifies the complaine;d of conduct. The Com’t finds that a balancing of équities
strongly fm’litates in favor of the requested relief in that there exjsts no immediate threat of harm
aﬁsing from the enjoining of the éomplajned of acﬁons and that the consequences of not issuing
. the injunction are the likely destructibn of Lodgsta; and the disrhption of the very reclamaﬁon
process :the Defendants seek to protect. |

| Accordingly, and consis_tent with the Findings of Faﬁt and Conclusions of L‘av'vfissued by
the Court, the Court hereby enjoins Defendants, individually and collectively, and their agents,
employees and/or subordinates, from proceediﬁg td require Plaintiffs to céase coal extréction and
prdcessing operations or otherwise comply w1th the demands of the Defepdants as set forth in the
-correspondence‘dated October 5, 2001 and/or November 13, '2001 (copies of whlch are attached

as Exﬁibits L and O, respectively, to the Complaint and introduced into evidenge), issuing

“notices of noncompliance or cessation orders, suspending Lodestar’s mining permits, and/or

taking other enforcement actions adverse to Lodestar (individually and collectively, the “Adverse
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Actions”) Based solely upon Lodestar not obtaining surety bonds to replace those bonds provided

to the State of Utah Department of Natural Resources, Division of Oil, Gas & Mining (“DOGM”)
by Froﬂtier Insurance Company in connection with nﬁning permits issued to Lodestar to secure
performance of its reclamation obligations. The Court hereby further orders Defendants
Katilleen Clarke, Execﬁtive Diréctbr, State of Utah DOGM and Lowell P. Braxtori, Division
- Director, State‘of Utah DOGM, to direct.all of their respective agents and/or employees of the
State 61‘ Utah supervised by them, and/or subordinates of theirs who might take or implement any
Adverse Actions against Lodestar to re'frain from doing so.

This Orc‘ler‘ is issued without bond. It shall remain in effect until further order of the

Court.
Entered:
HON. JOSEPH M. SCOTT, JR., JUDGE
UNITED STATES BANKRUPTCY COURT
 TENDERED BY:

' SQUIRE, SANDERS & DEMPSEY, L.L.P.

- Stephen D. Lerner

‘Gregory A. Ruehlmann
Jeffrey A. Marks

- 312 Walnut Street, Suite 3500
Cincinnati, Ohio 45202
‘Telephone: 513-361-1200

~ Facsimile: . 513-361-1201
Email: slerner@ssd.com

gruehlmann@ssd.com
jemarks@ssd.com

and



' FOWLER, MEASLE & BELL,LLP

.

Taft A. McKinstry, Esq.
Ellen Arvin Kennedy, Esq.-

300 West Vine Street, Suite 600
Lexington, KY 40507-1660
Telephone: 859-252-6700
Facsimile; 859-255-3735
E-mail: tmckinstry@fimblaw.com
eakennedy@fmblaw.com

COUNSEL FOR DEBTORS AND
'DEBTORS IN POSSESSION

Pursuant to Local Rule 9022-1(c), Taft A. McKinstry
or Ellen Arvin Kennedy shall cause a copy of this
Order to be served on each of the parties designated

to receive this Order pursuant to Local Rule 9022-1(a)
and shall file with the court a certificate of service

of the Order upon such parties within (10) days hereof.

" G\DATA\WPS\AprilB\TAM\Lodestar\Pleadings\Notices\Orders\Utah Prelim Injunction Order.DOC
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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF KENTUCKY

(LEXINGTON DIVISION)
, ) - ,
In re: - ) Case Nos. 01-50969 and 01-50972
. | ) |
LODESTAR ENERGY INC.,, et al., ') Chapter 11
T ) '
Debtors. ) Jointly Administered under
: , - ) Case No. 01-50969
LODESTAR ENERGY INC. AND ) :
. LODESTAR HOLDINGS, INC., )
- ) Judge Joseph M. Scott, Jr. -
_ Plaintiffs, ) ' .
)
V. ) N
S B ) Adv. Pro. No.
THE STATE OF UTAH, et al., ) :
" Defendants. )
)

MOTION FOR TEMPORARY RESTRAINING ORDER
AND/OR PRELIMINARY INJUNCTION

Lodestar Energy, Inc. and Lodestar ‘Holdings, Inc. (cblle_ctively “Plaintiffs” or -
~“Lodestar”), debtors and debtors in possession in the above-captioned Chapter 11 cases, pursuant
to 11 US.C. § 105 .anvd:Rule 7065 of the Federal Rules of Bankruptcy Procedure, hereby move

~ the Court for entry of a temporary. restraining order and/or a preliminary injunction enjoining the



Defendants, individually and collectively, their agents, employees and/or subordinates, from
| proceeding in any way in demanding or requiring Lodestsr to cease coal extractionvand
processing operations and/or’ otherwise comply \uith demands of the Defendants as set forth in
their correspondence to Lodestar dated October 5, 2001 and/or November 13, 2001 (copies of ’
whlch are attached as- Exhibits L and 0, respectlvely, to Plamtlffs Complamt for InJunctlve
Relief [the “Complaint”]), issuing notlces of non-comphance or cessatlon orders, suspendmg.
~Lodestar’s mmmg permits, and/or takmg other enforcement actions adverse to Lodestar
(1nd1v1dua11y and collectlvely, the “Adverse Actions”) based solely upon Lodestar not obtaining
surety bonds to replace those bonds provided to _the State of Utah Department of Natural
| Resources, Division of Oil, Gas& Mining (“DOGM”), by Frontier Insurance Company in
connection w1th mining permits- issued to Lodestar to secure performance of its reclamation
obhgatlons | | .

As grounds for this Motion, Lodestar relies upon the Complaint, including the enhibits
filed therew1th, and the Memorandum of Law in Support of:" (i) Motlon for Temporary '
Restralmng Order and/or Prehmmary Injunctlon and Complaint for Injunctrve Relief; and (n)
: ‘Motron for an Order Determlmng That (A) Certa.m Proposed Actlons by State of Utah Would
| 'Vrolate the Automatlc Stay; and (B) the State of Utah Has Wlllfully Vlolated the Automatic
Stay, ﬁled contemporaneously herewith, and such further evidence and/or arguments to be
presented ata hearmg on thls matter.

Lodestar submits that it is entitled to the requested relief because it has Asatisﬁed all of tne
applicable fe,etors identiﬁ_ed by the Sixth Circuit. See In re DeLorearz Motor Co., 755 F.2d 1223,
1228 (6th Cir. 1985). Specifically, LOdestar has demonstrated: (i) a strong likelihood of success

on the mierits of the claims asserted in the Complaint; (ii) that entry of an injunction will protect

2



® e

Lodestar ﬁom irreparable harm; (iii) that others will ‘net be harmed by entry of an injunction;
and (iv) an injunction will serve the peblic interest under the present circumstances.
Accordingly, Lodestar respectfully requests that this motionv be granted and that the Court |
enter a tempora;'y restraining order and/or' a preliminarj injunction: (i) enjoining the Defendants
individually and collectlvely, as well as their agents employees and/or subordinates from
proceedmg to take or 1mp1ement any Adverse Actions agamst Lodestar, and (ii) ordermg the
Defendants, individually and collectively, aﬁirmatlvely to direct all of _thelr respective agents
and/o;' empleyees and/or subordinates who might take or irhplement any Adverse Actions against
'Ibdestar, to refrain ﬁ'em o) doiﬁg. B
NOTICE
Notice is hereby glven that the foregomg Motlon shall be brought on for heanng before

- the Honorable Joseph M. Scott, Jr., United States Bankruptcy Judge for the Eastern District of |
Kentucky, 100 East Vine Street, 2™ Floor Lexmgton, Kentucky, on Thursday, January 3, 2002,
atthehouroleOpm |
Dated: J anuary 2,2002

Respeetﬁilly submitted, 4

SQUIRE, SANDERS & DEMi’SEY LL.P.

Stephen D. Lerner |

Gregory A. Ruechlmann

~ Jeffrey A. Marks - '

312 Walnut Street, Suite 3500

Cincinnati, Ohio 45202

Telephone: 513-361-1200

Facsimile: 513-361-1201

Email: slemer@ssd.com

gruehlmann@ssd.com
jemarks@ssd.com
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and

- FOWLER, MEASLE & BELL, LLP

Taft A. McKinstry
~ Ellen Arvin Kennedy

- 300 West Vine Street, Suite 600
Lexington, KY 40507-1660
Telephone: 859-252-6700
Facsimile: 859-255-3735
- E-mail: tmckinstry@fimblaw.com
eakennedy@fmblaw.com

COUNSEL FOR DEBTORS AND

DEBTORS IN POSSESSION

CERTIFICATE OF SERVICE

i hereby certify that a true and correct copy of the foregoing was served upon

those persons listed below by hand-dehvery or U.S. Mall postage pre-pald as decated on this

the l’day of January, 2002:

Matthew B. Bunch, Esq.

. 271 West Short Street, Suite 805

P.O. Box 2086 _

- Lexington, Kentucky 40588-2086 '
CO-COUNSEL FOR PACIFIC EMPLOYERS
INSURANCE COMPANY AND STATE OF UTAH
Hand—DeItvety

John Maycock, Esq.

ASSISTANT ATTORNEY GENERAL, STATE OF UTAH
" c/o Matthew B. Bunch, Esq. .

271 West Short Street, Suite 805

P.O. Box 2086 :

Lexington, Kentucky 40588-2086

Hand-Delivery - ‘



THE STATE OF UTAH

Mark Shurtleff”

Attorney General

State Capitol Office

236 State Capitol

Salt Lake City, UT 84114-0810
U.S. Mail, Postage Pre-Paid

Kathleen Clarke, Executive Director

STATE OF UTAH DEPARTMENT OF NATURAL RES OURCES
‘Division of Oil, Gas & Mining

Or Her Successor in Interest

1594 West North Temple, Suite 1210

Salt Lake City, UT 84114-5801

U.S. Mail, Postage Pre-Paid

Lowell P. Braxton, vaxsxon Director

'STATE OF UTAH DEPARTMENT OF NATURAL RESOURCES
DIVISION OF OIL, GAS & MINING

1594 West North Temple, Suite 1210

Salt Lake City, UT 84114-5801

U.S. Mail, Postage Pre-Paid
" COUNSEL FOR DEBTORS AND 0
' DEBTORS IN POSSESSION

G:\DATA\WPS1\AprilB\TAM\Lodestar\Utah Adversary\Utsh Motion for TRO.DOC



- UNITED STATES BANKRUPTCY COURT
FOR THE EASTERN DISTRICT OF KENTUCKY

(LEXINGTON DIVISION)
Inre: o . Case Nos. 01-50969 and 01-50972
LODESTAR ENERGY INC.,, et al,,
' Chapter 11
Debtors. v
LODESTAR ENERGY INC. AND . : Jointly Administered under
LODESTAR HOLDINGS, INC,, : Case No. 01-50969
Plaintiffs, I ) )
, ' : Judge Joseph M. Scott, Jr.
V. : :
THE STATE OF UTAH, et al., : ‘
: Adv. Pro. No.

Defendants.

MEMORANDUM OF LAW IN SUPPORT OF: (i) MOTION FOR .
TEMPORARY RESTRAINING ORDER AND/OR PRELIMINARY INJUNCTION
AND COMPLAINT FOR INJUNCTIVE RELIEF; AND (iij) MOTION FOR AN ORDER
DETERMINING THAT (A) CERTAIN PROPOSED ACTIONS BY STATE OF UTAH
WOULD VIOLATE THE AUTOMATIC STAY; AND (B) THE STATE OF UTAH HAS

' WILLFULLY VIOLATED THE AUTOMATIC STAY

Lodestar Enei‘gy, Inc. and Lodestar Holdings, Inc. (collectively, “Plaintiffs” or “Debtors”
or “Lodeétar”), debtors and debtors in possession, contemporaneously herewith filed a

benplaint for Injunctive Relief (the “Complaint”) and Motion for Temporary Restraining Order




and/or Preliminafy Injunction (the “Preliminary Ihjunction Motion”) in this Coﬁrt éomrnencing
an adversary proceeding against the Defendants The State of Utah (the “State”) and certain
officials (the “Defendant Officials”) of the Stéte’s Department of Natural Resources, Division of
. Oil, Gas & Mining (“DOGM”). In addition, the Debtors have filed in theilvahaptei' 11 cases
their Motion for an Order Determining} That (A) Certain Proposed Actions by State of Utah
" Would Violate the Automatic Stay; and (B) £he State of Utah Has Wiliﬁﬂly Violated the
Automatic Stay (the “Automa.ftic‘ Stay Moﬁén” and, together with the Preliminary Injunbtion
Mbtion, the “Motions™). In support of the Motions, Lodestar states as followé: )
" PRELIMINARY STATEMENT

The Complaint alleges, intérbqlz‘a,gthat the Defendants are eﬁgaging in ongoing and
- prospective violations of federal law, including violaﬁons» of various provision; of the United -
~States Bankruptcy Code (the “Bankruptcy Céde”). The Complaint further' glleges that the
Deféndantsafe violating the Supremacy Clause, U.S. Const. art. VI § 2 and thereby damaging
“the Debtdrs and their bankniptcy estates. The relief sought in the Preliminéry Injunction Motion
and the Coniplaint is injunctive relief necessary to prevent the Defendants from continuing to
hérm the Debfors and their baxﬂqupféy estates by theif ongoing aﬁd threa’,cened' vibla_,tions of
federal law.

In add_ition,. in the Autbmatic Stay Motion,r the Debtors request thét the Court determine -
that the State wduld violaté the automatic stay of 11 U.S.C. § 362(a) by (a) demandfng or |
requiring that the Debtors cease cdal éxt;action and processing operatiéns and/or otherwise

comply with demands of the State set forth in correspondence to Lodestar dated October 5, 2001

and/or November 13, 2001 (copies of which are attached as Exhibits L and O, respectively, to



~ present.

the Compiaint); (b) issuing noﬁces ”:Sf nbn—compliance» or cessation orders; (c) suspending
Lodestar’s mining permits; and/or (d) faking other enforcement actions adverse to the D‘ebtors>
(individually and collectively, the “Adverse Actions™) based solely upon Lodestar not obtainin_g
surcty bc;nds to replace those bonds provided to DOGM by’ Frontier Insurance Compény
(“Frontiéi'”) in connection with mining éermits issued to Lodestar to secure pérfonnance Qf its |
reclamation obligations. The Debtors also request in that motion that the Court determine that
the State has vﬁllfully violated the automatic stay by Continuihg to threaten the Adverse Actio;is
notwithstanding the State’s actual knowledge of these ‘cases and of ‘this Court’s prior
determination that substantially identical actioné proposed to be taken by the Commonwealth of - |

| Kenmgk); constitute a violation of the automatic stay. |

| o NOTICE

The State and the Defendant Ofﬁciéls have adequate notice of the hearing scheduled for
~ January 3, 2002 on the Motions. The Complaint, the Motions and this Memorandum} have been
served this date oh the State’s counsel, Matthew B. Bunch, Esq. of Lexington, Kéntl{cky, and'
John Maycdck, Esq., Assistant Attom’ey General, State of Utah. However, the State’s cpunsel
has known since December 21, 2001 of the J anuary 3, 2002 hearing date, when such hearing>was
scheduled during a heaﬁng on other matters in these Chapter 11 cases at Which -Mr. Bunch was
' Mqreovei', the State has been awaré, siﬁce well :before Decem‘ber 21, 2001, that in the
; absence of an agreéd témporafy or permanent resolution of the‘iss_ues raised in the Complaint
4‘ and Motions before the January 7, 2002 deadline imposed by the State for replabément of the

reclamation bonds, the Debtors would proceed to request substantially identical relief that the



~

Court granted to the Debtors with respect to the Kentucky. As the State is fully aware, having

been served with all relevant pleadings, orders and findings of fact and conclusions of law, in the
- latter part of November 2001, this Court determined that the automatic stay applied to stay
 certain actions that' Kentucky proposed to take against the Debtors that were substantively

identical to the Adverse Actions as a result of the .Debtors not replacing certain Frontier

reclamation bonds provided to Kentucky. Further, the Court determined that Kentucky should
be enjoined from taking such actlons

Starting no later than December 14, 2001 Debtors’ counsel and Utah’s counsel began

' discussing the fact that the Debtors would be compelled to seek relief from the Court absent a

consensual resolution. On December 18, Debtors’ counsel, Stephen D. Lemer, Esq., sent the

following email to Mr. Bunch:

. Matt: .

I am writing to .follow up our conversation in the Courtroom on Friday
and to confirm that you received yesterday the transcript of the
hearing in which the Court granted the injunction in‘November against
the Kentucky state employees. As you know, Lodestar has requested that
the State of Utah agree to an injunction against the exercise by Utah
state employees of remedial action resulting from the inability of

. Lodestar to replace its Frontier bonds. .As discussed, it is our firm
view that, 'given the Court's decision with respect to Kentucky, the
Court will grant. the identical injunction as to Utah. Lodestar desires
'to reach an amicable resolution with Utah and the avoidance of
unnecéssary litigation and expense. Given that there are few business
days between now and the January 7th deadline, we require a very prompt
response  to Lodestar's request before Lodestar will feel compelled to
seek an 1njunctlon. ’ :

“Please contact me at your earllest _possible convenience to dlscuss
this.

Thanks,

Stephen

Mr. Bunch respbnded by email on December 18 as follows:



Steve, I have Federal Expressed your Flndlngs of Fact and C of L to my
client today. My contact person should receive it on Wednesday, and we
have scheduled a telephonic conference for Thursday morning. I will
contact you Thursday afternoon as to a proposal due to the shortness of
time to resolve this issue amicably,

Matt Bunch

On December 19, Mr. Lerner emailed the following:
Matt: |

Thanks for responding and your phone call of yesterday evening. While

I will need to discuss it with Lodestar and some of its constituencies,

your tentative proposal for a voluntary extension by the State of Utah

of the January 7th deadline to February 15th for replacing the Frontier

bonds is attractive unless conditions are placed on the extension. . As.
we discussed, .Lodestar certainly is desirous of reaching an amicable

resolution of the bond replacement issue and there realistically is not
sufficient time to have meaningful discussions toward such a resolution
between now and January 7th. If we are not able to obtain an extension

of time, Lodestar would have no other option than to pursue an

injunction prior to January 7th. - That is not our first choice and we

hope  that Utah will agree with your concept that an extension is

warranted and appropriate under the circumstances.

As we discussed, I understand that you will discuss with your client
the possibility of an extension and that you will get back to me
tomorrow midday. I will look forward to your call.

Thanks,

Stephen |
Thereaﬁer, as noted abové, at a hearing héld.Decéﬁ}ber 21, the Court scheduled tﬁe January 3
hearing in light of the possibﬂity thai tile Debtors would need to seek the necessary relief,

On Decémber 24 at 10:12 a;n;., Mr. ‘Lerner sent the following email to Mr. Bunch,
reitefating thé Debtors’ position and requesting that he communicate the State’s position:

Matt: l 1 o -

Since I did not hear from you later in the day on Friday dnd since I will be out bf the of fice

through January 7th, I thought it appropriate to summarize where the parties are with

respect to our. discussions concerning the Frontier bonding situation. As you know,
Lodestar s current deadlme to r'eplace the Frontier bonds in Utah is January 7, 2002. We



understand that the State has agreed to postpone any determination.as to remedy for
failure to replace the bonds until a February 27, 2002 hearing. This is sincerely
appreciated. However, Lodestar and its major creditor constituencies firmly believe that if
the January 7 date itself is not pushed back without conditions, Lodestar will be prejudiced
by the passage of the deadline. You have indicated that the date cannot be postponed due
to certain notice requirements imposed by Utah law. Thus, alternatively, Utah has offered
to sign a stipulation establishing that the passage of the January 7 deadline without bond
replacement will have no impact whatsoever on Lodestar, in fact or in law, in the event that
the matter becomes subject to litigafion. I am confident that we will be able to agree on
such a stipulation. The problem, however, is Utah's current insistance on coupling this
stipulation with either a cessation of mining or replacement of the bonds. Neither of these
conditions is acceptable to or negotiable by Lodestar.,

The bottom line is that unless an appropriate stipulation (without conditions) is entered
into or Utah agrees to postpone the January 7 deadline to a date no earlier than mid-
February, Lodestar will have no choice but to move forward with its request for a
preliminary injunction at the hearing currently scheduled for Jaunary 3, 2002 at 1:30
p.m. As we have stated repeatedly, this is not Lodestar's first choice as Lodestar would
prefer to resolve this matter without litigation. On Friday afternoon, in the context of
trying to provide Utah with "consideration" for an agreement to postpone the January 7th
date, you asked for assurances from Lodestar with respect to when bond replacement will
occur. The fact of the matter, however, is that prior to meaningful discussions (that must
include Wexford), which discussions necessarily cannot take place until after January 7th,
Lodestar is not able to provide Utah with a date certain for bond replacement as you have -
requested. That will have to be part of the discussions fhaf we are trying to arrange with
you for later.in January. :

The ball is in Utah's court to determine whe’rher the conditions currently being demanded
will be removed. In my absence, please communicate Utah's position on this matter
directly to Jeff Marks (513.361.1242 or jemarks@ssd.com).
l Thanks,’
Stephen
(emphas1s added)
‘Not hearmg from Utah’s counsel in response to Mr. Lerner’s request that Utah’s posmon

- be commumqated, Debtors’ counsel, Jeﬁ’rey A. Marks, on December 28 at 10:57 am., sent the

following email:



" Matt,

As | had not heard from you in response to this email from Stephen Lerner, Eb Daws and | called
you this momung to inquire about Utah's position. We were advised that you were not in the office
but would be in later. Please call me at your earliest opportunity so that the parties will know
where things stand. Obviously, with a January 3 hearing date, Lodestar must begin preparing the
necessary filings if this matter is not resolved with the unconditional stipulation described by
Stephen Lerner. Moreover, if the matter is to be resolved, all parties would prefer that the estate
not incur the unnecessary expense of filings, hearing preparation, etc.

Thank you for your attention to this matter. 1 look forward to hearing from you.

Jeffrey A. Marks
Later in the day, at 4:39 p.m., another email was sent:
Matt,

Unfortunately, as | have still not heard from you, we will proceed to protect the estates' mterests
with the appropriate legal actions. If you wish to contact me over the weekend to discuss
resolving this matter, my home telephone number is 513-761-1749. | would welcome the
opportunity to discuss this with you. -

~Jeffrey A Marks

Fmally, at 5:11 p.m. on December 28, 2001 Mr. Bunch conveyed the State s position regardmg

“an agreed resolutlon to avoid htxgatlon

Mark [sic], I have unfortunately received Steve Lerner's email
rejecting our settlement offer. Since .his "uncondltlonal stipulation"
was not any type of true counteroffer, the ball is still in your court
" to propose reasonable terms, at which time my client will ‘decide
whether such terms are reasonable and whether to consider same.

Best wishes.

‘Matt Bunch

" The foregomg chronology makes clear that: the State has been aware since no later than
' December 14, 2001 that the Debtors would have to seek rehef ﬁom the Court absent an agreed
reselu‘uon of the State s demand for bond replacement by January 7, 2002; the State was aware
on December 21 of the scheduling of the January 3 bearing;' Mr. Lernex.'"s December 24 etnail’
made clear to the State the Debtors’ position regarding a possible agreed temporary"reselution of

B the matter; and, because Mr. Buneh’s December 28 email made cleai that the State did not even




4deerh the Debtors’ position worthy of serfbué considefation, the State has known unequivocally
- since December 24 at th.e latés_t that the January 3, 2002 hearing would occur. Accordingly, any
argument by the Defendants that they haw)e inadequate notice of the matters to be heard on
January 3 should be summarily rejected. The Debtors should not be penalized for rg&aiﬁing
: | from incurring the substantial expense of preparing .and‘ﬁh'ng their Complaint and Motion papers
buntil they became aware of thé State’s position regarding a possible agreed resolu’cionjl
‘- PIaintiffs incorporate by reference the factual allegations set forth in the Complaint. Each
term defined in the Complaint has the same meaning herein unless the cc;ntext clearly requires
otherwise. |
ARGUMENT

1. This Court Has Jlmsdlctlon and Authorlty to Hear This Action and Grant The
Relief Requested in the Motion. :

- In general, the Court, exerc‘xsmg the subject matter jurisdiction referred to it by the
Distljict Couﬁ for thé Eastern District of ‘Kenmcky, has broad and comprehensive subject matter
juﬁ;digﬁon over thé Debtors’ cases and related pfoceedings. See 28 US.C. § 157- and 1334.
’i‘his includes exclusive jurisdiction of all of the Debtors’ property, wheyéver located, as of the
date the Involuntary Petitions were filed, and all of the property of the Debtors’ estates. Se_e
| 28 UTS.C. § 1334(e). In addition, the Court has supplemental jurisdi;tion to hear ai;d adjudicate

| state and federal claims that do not arise under the Bankruptcy Code. See 28 U.S.C. § 1367

! Additionally, it should be noted that the Office of the Clerk was closed on December 31, 2001.



Initially, the Debtors note that unlike Kentucky, Which had not filed proofs of claim

based upon the Debtors’ reclamation obligations, the State of Utah has filed such proofs of
claim. '. As noted in the Complaint,‘ the State has filed two proofS of claim, relating to the two
permits issued by the State to the Debtors. In‘ each of the claims, the debts to the State are
described as ‘Mine Reclamation obligation under Federal and State Coal‘ Mining Reclamati‘on‘ A
| Acts”? |
Sectlon 106(b) of the Bankruptcy Codes prov1des as follows:

'A governmental unit that has filed a proof of claim in the case is deemed to have
waived sovereign immunity with respect to a claim against such governmental
unit that is property of the estate and that arose out of the same transaction or
occurrence out of which the claim of such government arose.

~ Although the abrogqtion of sovereign immunity that is set forth in Section 106(a) of the
) Bonkruptcy Code has been the subject of serious constitutional ohallenge the Debtors submit
that the waiver of soverelgn immunity set forth in Section 106(b), in conjunctlon with the State’s
filing of thelr proofs of claim, works to vest _]m‘lSdlCtIOD and authority in this Court to hear a suit |
by the Debtors agamst the State. Accordmgly, the Debtors have named the State itself as a
defendant in this adversary proceeding, in addition to the Defendant Officials. However,.
assummg arguendo that Section 106(b) is constltutlonally infirm or that the State’s proofs of
claim do not otherwise constitute a woiver of sovereign immunity, the 'Debtors will proceeo to

demonstrate ihat the Court has jurisdiction and authority‘vto grant the relief sought against ‘the

- Defendant Officials.

Copies of the proofs of claim are attached to the Complaint as Exhibit E.



Although the Eleventh Amendment to the United States Constitution® and the subsequent
decision}of the United States Supreme Court in Haris. v. Louisiana® would (but for the so{rereign
imxhunity waiver addressed above) combine to deprive the Court of jurisdiction to hear Suigs;_
/brought by thé Debtors against the State without the State’s consent, the Debtors are not without
remedy for violations of federal law committed under color of state law. The doctrine deScribed
by the Supreme Couft m Ex Parte ’Young,y 209 U.S. 123 (1908), and its progeny make it clear that
the Court iS'au&oﬁZéd to grant the relief ‘requ‘est.ed by the Plaintiffs in the Qomplaint and the
'_Prelim’inéry Injunction Motion against the Défendant Officials. Previously, this Court has
recognized that the “theory and ’use of Youhg is to vindicate the supréme aﬁthority of federal

kR]

- law.” T gchnologies Int’l Holdings, Inc. v. Commonwealth of Ky. (In ré Technologies Int 1
Holdz'ngs, Inc,), 234 BR 699,714 (Bankr. E.D. Ky. 1999) (Howard, J.). That vindication is
essential here. | ». |

The Supreme Court held in Ex Parte Young that §tate officials are amenable to suit in
fedéral conirtv for equitable relief to prevent violatioﬁs of federal law, even where th¢ state itself is |
immune froml's}uit under the Eleventh Amendment. Young, 209 U.S. at 155-66. See .also
Telespeétrum, Inc. v. Public Serv. Comm 'n of Ky., 227 F.3d 414, 419 (6“‘ Cll' 2000) (defining the

Young doctrine to establish that “suits against state officers seeking equitable relief for ongoing

violations of federal law are not barred by the Eleventh Amendment”). Durmg the intervening

The Eleventh Amendment provides that “the Judicial power of the United States ‘shall not be construed to
extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens
- of another state, or by Citizens or Subjects of any Foreign State.”

Hans v. Louisiana, 134 US. 1 (1890) (holding that the Eleventh Amendment divests federal courts of

jurisdiction over suits brought against a state, not just by citizens of other states, but also by its own
citizens). : .
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years since the Supreme Court decided Young, courts hsve elaborated upon and ‘reﬁned the
Young doctrine. These decisions cumulatively make ‘it clear that the Court’s jurisdiction over the
Defendant Officials is properly exercised pursuant to the Young doctrine where (a) the State
itself is not the real party in interest,’ (b) the prospective irrjunctive relief requested is appropriate
because Cohgress has not otherwise prescribeti a detailed remedial scheme for the violations of
federal lahv at issue® and (c) granting the relief does not impermissibly impihge on the State’s
| speeial sovereignty interests 7 As discussed below, the Debtors have met each of these
condiﬁons. Accordmgly, the Court possesses the necessary Jurlsdlctlon to grant the relief
~ requested inthe Motion with respect to the Defendant Officials.

First, the Debtors properly have invoked the Young doctrine because the‘State is not the
real party in interest in the adversary proceeding. A vstate is not thek real party in interest when the
relief requested is limited to prospective equitable relief designed to enstlre a state official’s
future compliance with federal law. See Edelman v. Jordan 415 U.S. 651, 668 (1974) (holding
that Young does not permit an award of money damages because it would be payable from the
state’s treasury), Nelson V. leler 170 F.3d at 646 (holding that Young does not permrt

retroactive relief because it usually takes the form of money damages, which are payable from

See, e.g., Technologies Int’l Holdings, 234 BR. at 713 (statmg that the Eleventh Amendment bars a suit
against a state’s officials when the state’s officials are merely nominal defendants and the state itself is the
real party in interest).

See Seminole Tribe v. Florida, 517 U.S. 44, 74 (1996) (prohibiting plamtlﬁ' from proceeding under the 7
Young doctrine because “Congress had prescribed a detailed remedial scheme for the enforcement agamst a
State of a statutorily created right”).

See Idaho v. Coeur d'Alene Tnbe, 521U.S. 261, 269 (1997) (holding that relief under the Young doctrine is
inappropriate where the relief would be ‘an offense to the state’s “special sovereignty interests”); In re LTV -
Steel Co., Inc., 264 B.R. 455, 469 (Bankr. N.D. Ohio 2001) (finding that the Eleventh Amendment bars
prospective injunctive relief against a state’s officials where the relief would be so offensive and intrusive
that it would obliterate the state’s ability to regulate the field in which it has a special sovereignty interest).
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the state’s treasury and thereby implicating the state as the real party in interest); In re LTV Steel
Co., Inc., 264 BR. 455, 465-67 (Bankr. N.D. Ohio 2001) (holding that a state is not the real
party in interest when its treasury is only indirectly impacted by the cost of complying with the
relief ordered against its officials). Here, the Preliminary Injunctfon Motion ‘request's only
prospective injunctive relief against the Defendant Qfﬁcialé and does not seek either retroactive
of monetary relief. ‘Thus, the State is not the4‘real party in interest. The Debtors merely are
seeking relief ﬁom the Court that compels the Defendant Officials to comply with fedéral law in
the future. See Nelson v. Miller, 170 F.3d at 646 (finding that the Young docfn'he is properly
‘invoked when the prospective injunctivé relief i:nerely compels an official’s fdture compliance
with federal Alaw);‘ Téchnologies Int’l Holdings, 234 B.R. at 713 (denying motion to dismiss
complaint against state officials where the relief s'ought with respect to them was injunctive relief :
against ﬁlture actions vioiating various provisiéns of the Bankruptcy Code). |
Secénd, the injuﬁctive relief sbught by the Debtors in the Preliminary Injunction Motion
is appropriate because Congress has not othgrwise prgscribéd a detailed scheme ‘that provides the
‘D‘ebtors w1th remedies égz;inst the State fof the asserted violations of federal law. Sée LTV Steel,
264 B.R, at 465, n2 (concluding that Cdngress did ’not ﬁrdvide a detailed remedial scheme where
’the remedy that was provided in the ‘Bankruptcy Code, améng other things, is “not overly
detailed, does not make any mention of actions against a state [and] does not provide special
- procedures or remedies for actions against a state); feéhnologies Int’l Holdings, 234 B.R. at 713
(noting that the existencé of a detailed ;emedial scheme wbuld indicat_e that “Congress has a
separate plan to provide relief’ to plaintiffs but holding Vthat no such remedial scheme 1s

identified in the Bankruptcy Code); Guiding Light Corp. v. Louisiana Dep 't of Health & Hosps.
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(In re Guiding Light Corp.), 213 B.R. 489, 492 (Barikr. E.D. La. 1997) (concluding that

Congress has not provided a detailed remedial scheme for violations of the Bankruptcy Code that

would preclude injunctive relief under the Young doctrine).

Third, the relief requested in the Preliminary <Injunctibn Motion does not inappi‘opriatély
impinge on special soyereignty intéreéts of the State. Here, the Debtors’ situation is analogous to
the situation addressed by the bmﬁuptcy court in LTV Steel, where the‘ _couft held that the State
of Minnesota’s sovereignty inte;'ests were not sﬁfﬁciently offended as to preclude reiief under
the Young doctrine: | | N

[W]e do not think that the relief requested here is so invasive of Minnesota’s tax
collection efforts as to cross the Eleventh Amendment line. Granting the relief
requested by LTV will not invalidate the tax, will not prohibit the state from
levying this particular tax against other entities in the future, will not require the
state to relinquish possession. and control over any real property and will not
deprive the state of its ability to pass laws regarding the assessment of taxes in the
- future. :

Furthermore, the requested relief will not even deprive the state of its ability to
ultimately collect all or some portion of the tax from LTV, as the state will be
entitled to share in distributions from LTV’s estate. The only indignity that the
state can be said to suffer is that it will have to wait in line with all of LTV’s other
creditors before it can collect its debt.

LTV Steel, 264 B.R. at 469-70 (holding at 471 that the Young doctrine authorized the court to

order the state pfﬁcials to remove postpetitidn liens they placed on property of the dcbtorfs estate
that purported to secure the state’s otherwise unsecured élaim)'. Here, enjoining the Defendant
Officials from requiring the Debtors to expénd estate a;sets to pufchase additional security for
any claim they might have for reclamation costs is no moré an affront to the State’s sovereignty

than the order issued in LTV, It does not prevent the State from legislating in the field or from

- making any such demands on other entities in the future. It merely ensures that the
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State will have no greater rights with respect to prope;ty of the Debtors’ estates than any other
‘similarly-situated creditors. See LTV Steel, 264 B.R. at 471 (ﬁnding that the Eleventh
» Arnendment is intended to be used only as a shield and not a sword to improve the positiop of
the state vis-a-vis other creditors).- | |

The Debtors have met every requirement of the foung doctrine. Acco‘rdingly; the
Eleventh Amendment does not shield the Defendani Ofﬁcials' ﬁ'em the relief requested in the
Motion. | |
11. The i)efendants’ Actions Violate The Automatic Stay of 11 U.S.C. §362(a).

The automatic stay prov1s10ns set forth in section 362(a) of the Bankruptcy Code are one of
the fundamental debtor protections provided by the bankruptcy laws, demgned to give debtors a
breathing spell -from their creditors and, thus provide them with an opportunity to’ reorganize
their aﬂ'alrs See, Legislative sttory, House Report No. 95-595, 95™ Cong, I* Session 340-2
(1997); Senate Report No. 95-989, 95* Cong., 2d Session 49-51 (1978) The stay concomltantly
protects creditors by - ensuring equal treatment consistent with the Bankruptcy Co_de and
“preventipg the chaotic and uncontrolled seramble. ._for the debtor’s assets in a vaﬁety of
‘ vu'ncoordinated proceedings in different courts.” Chao v. Hospital Steﬁ’ing Servs., Inc., 2001 U.S.
App. LEXIS 23426, *15 (6th Cir. Oct. 3’1, 2001) (citaﬁons omitted).

The automatic stay prohibits, among other things: o

(l) tﬁe commencement or continuation, including the issuance or employment of

process, of a judicial, administrative, or other action or proceeding against the

debtor that was or could have been commenced before the commencement of the

case under this title, or to recover a claim against the debtor that arose before the
commencement of the case under this title;

* %k ok
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(3) any act to obtain possession of prOpei'ty of the estate or of property from the
estate or to exercise control over property of the estate; and

* k %

(6) any act to collect, assess, or recover a claim against the debtor that arose before
the commencement of the case under this title.

11 U S.C. §362(a).
There: are a limited number of exceptions to the.' autdmatic stay, including thc_
police power exception, which allows go?emmenfal units “to enforée. such governmental
' unit’s or or'ganization’s police or regulatory power.” 11 US.C. § 362(b)(4). Thls
exceptlon, however is not absolute and does not protect actions taken by governmental
uﬁits’ to improve their position their capacity as a creditor, to enforce money
judgments, or otherwise pursue their pecuniary interests free from the restrictions of the
automatic stay. 11 U.S.C. § 362(b); see also Chao, 2001 U.S. Aﬁp. LEXIS 23426 at *26.
'Mor'eover, even if a gOVemmenfal unit is not ‘precluded from exercising its police
aﬁd regulatory povs}ers. by the automatic stay, the Coiirt cén still enjoin such éo'nduct
under section 105 of tﬂe Bankruptcy dode to the extént that the exefcise' of such powers
is inconsistent with the Bankruptcy Code. See American Imagmg Servs., Inc. v. Opmcar
(In re Eagle—chher Indus., Inc.), 963 F.2d 855, 858 (6™ Cir 1992) |
To determine whether an action qualifies as the exercise of police or regulaiory power,
- and, thus, falls outside the scope of the automatic stay, the Sixth Cir’cﬁit' applies the pecuniary
ipterest and public policy tests. |
Under the pecuniary interest test, revieﬁg courts focus on whether the |
governmental proceeding related primarily to the protection of the government’s

- pecuniary interest in the debtor’s property, and not to matters of public safety.
- Those proceedings which relate primarily to matters of public safety are
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exceptéd from the stay. Under the public policy test, reviewing cburts ‘must

distinguish between proceedings that adjudicate private rights and those that

effectuate public policy. Those proceedings that effectuate a public policy are

excepted from the stay. '
Chao, 2001 U.S. App. LEXIS 23426 at *26, cfting Word v. Commerce Qil Co. (In re Comme‘r—c"é
Oil Co.), 847 F.2d 291, 295 (6™ Cir. 1988) (emphasis add‘ed).v The focus of the pecuniary interest
test is “whether the enfqrceinent action would result in a pecuniary advantage to the goyemment
vis-a-vis other creditors of the bankruptcy estate.” Id. at 35, n.9. |

| By the Adverse Actions, the Defendants would seek to improve the position of the State

vis-a-vis Lodestar’s créditors by atteinpting to force Lodestar to replace its reclamation bonds
hﬂder threat of suspensioi; of its mining permits. The purpose of » the bonding reql;irement is to
ensure that funds Will be available for reclamétion of lénd mined in the State (i.e., to secure
‘through third party sources Lodestar’s unliquidated contingent reclamation obligations to the
DOGM). |

Lodestar continues to ‘perfor‘m reclamation operations in conjunction with its coal
' extraction operations. The sole reason the Defendants are seeking ;eplacement bonds‘is to obtain
é potential source of additional funding td reclaim Lodcstar"s‘ mines. The befendants are now
threatening, under color of state law, to force the ;e)’(pénditure of estate assets to‘ imprOVe the
DOGM’s position as a creditor of Lodcstar.

Moreovér, the DOGM’s demand for replacement bonds is primarily an action to preseﬁe
the private rights and interests of the State as a creditor of Lodestar and not to effectuaie a public |
| policy. The goal of ‘reclamation is best served by Lodestar’s continued contemporanedus coall :

extraction and reclamation opérations and not the forced closure of Lodestar’s mines by the

taking of Adverse Actions due to the failure to post replacement bonds.
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The overall statutory and regulatory scheme of Utah (and of the United States with

respect to the Surface Mining Control and Reclamation Act) admittedly is underpinned by sound

environmental policy. However, the reclamation bonding requirements contained therein

predominantly serve the private financial interests of the State by, inter alia, seeking to secure -

funding through sureties to reclaim land mined within the State should a mine owner become
iﬁsolv_e_nt and unéble fo perform its reclamation obﬁgaﬁons. |

The pecuniary and private nature of the bondihg requirement is evident by the structure
‘and laﬁguage of the applicable che provisions and regulations.» First, the amount of the required

bond is determined in part by the probable difﬁculty of reclamation and the detailed estimated

cost determined by the permittec. UCA § 40-10-15; Utah Admin. Rules R645-301-830.130 and

830.140. Furthermore, .tl’le amount of the bond must be sufficient to assure the cqmpletion of the
reclamation plan if DOGM must complete the reclamation work upoﬁ the failure of thé pe;‘mittee
; to do so. UCA §40-10-15; Utah Admm RMes R645-301-830.200. }The pecuniary nature of the
bonding requirement is self-evident as the level of bonding required seeks to secure adequate
' flmciing for effective reclamation. | |

The State’s private financial interests in requiring bonds are implicated in several ways

by the bonding requirement. Most fundamentally, if Lodestar is rendered unable to reorganize, -

ceases operations, and cannot fulfill its reclamétion leigations, the State will bear responsibility
to reclaim the land.

Due to the initiation of rehabilitation proceedings against Frontier, the DOGM and the
 State are now concerned that Ffontier will be unable to satisfy its bbnd obligations and that the

costs of reclamation will be borne by the State. Accordingly, the Defendants have initiated a
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preemptive strike to minimize the State’s financial exposure By demanding replacement bonds.
However, by doing} so, the Defeﬁdants are seeking to exercise control over estate assets to
preserve the State’s financial interests as a creditor of the Debtors rafher than effectuate the
fundamental goal of UCA Tifle 40 Chapter 10, which is to regulate the operation and reclamation
-of mines within the State in a manner so as to nﬁnimize the harm to the environment.

Lodestar is> operating in full compliénce with applicable mining regulations and continues
to reclaim land in itskpos'session and Lodestar contifues to possess reclamation bonds that are
valid under.applicable insurance law. The DOGM, however, is pursuing the State’s private
pecuniary intereets .as a credi,tor ef Lodestar, rather than effectuating the overarchihg public
policy coﬁcerns of UCA Title 40 Chapter 10.by taking actions that will foree the closure of
Lodestar’s mines, the cessat‘ionv of voluntary reclemation operations, and the elimination of a .
revenue stream to fund reclamation. |

The Defendants’ coﬁduct clearly violates 11 U.S.C. §362(a). Further, because the
Défen_dants are primarily seeking to preserve pri{rate rights of the State in derogation of public
policy and improve fhe position of the DOGM vi;-d-vi.g bdes@’s other creditors, their ‘conduCt
is not subject to any exception set forthkin 11 U.S.C. §362(b).

118 The ‘_Defendanis" Actions Violate 11 U.S.C. §§ 363, 365, 507 and 541.

Pursuant to section 541 of the Bankruptcy Code, the commencement of a case under the
‘Bankruptey Code creafes_ an estate compriSed of all of a debtor’s interest in property, wherever |
located and by whomever held. See ll,U.S.C. § 5~41. Feﬂher, pursuant to sections 363 and 365
Bankniptcy Coc‘ie,, the trustee has the right to use, sell or lease property of the estate and has the

right to perform, assume, reject or assign executory contracts. See 11 U.S.C. §§ 363 and 365.
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bankruptcy courts of piecedent from the dist;iét court in a multi-judge district, thé court noted
that “an important aspect of the rule of stare decisis is that each court is boimd to follow its own‘
prior decisions.” Id. at 242. And in In re Fulton, the court quoted the United States Supreme
- Court’s statement that “[t}ime and time again, this Couﬁ has recognized that the doctrine of stare
decisis is of ﬁjndamental importance to the rule of law. Adherence to pre;iedent promotes
'étability, predictability, and respect for judicial authority.” = In re Fulton, 211 BR, at 256;
quoting Hilton v. South' Carolina Public Rys. Comm "n,j 502 U.S. 197, 202 (1991).

In the case at hand, the Court is faced with pijactically identical factual circumstances to
_those faced in the Kentucky Litigation: a regulatory scheme requiring pei‘forman@ bonds for
I;eclaxilation‘ activities; the Plaintiffs’ use of Frontier fér such bonds; Frontier’s subsequcnt'
rehabilitation; and the actions ofk the Stateéndkthc State’s officers- to cause the Plaintiffs to
replace the Frontier bonds or immediately cease mining operations and comﬁlete reclamation
work. The legal issues are aiso identical to ihose in the Kentucky ‘Litigation: do the actions of
ﬂie State’ and the State’s ofﬁders constitute violations of the automatic stay; should the
' conséquences ‘of those actions bé enjoined; anci should those ofﬁcers be enjoined ﬁom '
- undertaking any further action with i'espect to the Frontier bonds. If a set of circumstances called
for application of the docﬁine of stare decisis, it is certainly in those facing the Court today. The
Court has decided these very issues in the Plaintiffs’ favor once before and should do the same

with respect to the relief requested in the Motion.
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-  CONCLUSION
| For all of the foregoing reasons, the Plaintiffs are entitled to‘the injunctive relief sought in
the Complaint, the Preliminary Injunction Moﬁon and the Automatic Stay Motipn. -Accordingly, |
the Plaintiffs respectﬁllly request that the Court enter an order granting the relief requested in the
Complaint and in the Motions and granﬁng such other and further relief as is just and broper. N
Dated: January 2, 2002 | |
- Respectquy submitted,

SQUIRE, SANDERS & DEMPSEY, LLP
Stephen D. Lemer, Esq.
Gregory A. Ruehlmann
Jeffrey A. Marks, Esq.
- Suite 3500, 312 Walnut Street
- Cincinnati, OH 45202-4036
Telephone: 513-361-1200
Facsimile: 513-361-1201
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Facsimile: 859-255-3735

Email: tmckinstry@fmblaw.com
eakennedy@finblaw.com

COUNSEL FOR DEBTORS
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Restraining Order And/Or Preliminary Injunction (“Emergency Motion™), and the Court having

reviewed same, and being advised, it is hereby

ORDERED THAT:
1. The Court finds godd cause exists for shortened notice of hearing on the
Emergency Motion.i | |
.2.' Th“; notice provided is sufficient in fhese partiéula: circumstanceé based

upon the relief requested and the need for prompt action thereon.

3. The Motion to Shorten Notice is SUSTAINED.

: Entered;

HON. JOSEPH M. SCOTT, JR., JUDGE
" UNITED STATES BANKRUPTCY COURT

' TENDERED BY: B - | o
SQUIRE, SANDERS & DEMPSEY, L.L.P.

Stephen D. Lerner

Gregory A. Ruehlmann
Jeffrey A. Marks

312 Walnut Street, Suite 3500
Cincinnati, Ohio 45202
Telephone: 513-361-1200
Facsimile:. 513-361-1201
Email: slemer@ssd.com

gruehlmann@ssd.com
’ jemarks@ssd.pom

and



e

FOWLER, MEASLE & BELL, LLP

. stry, Esq.
Ellen Arvin Kennedy, Esq.
300 West Vine Street, Suite 600
Lexington, KY 40507-1660
Telephone: 859-252-6700
Facsimile: 859-255-3735 -
E-mail: tmckinstry@fmblaw.com
eakennedy@fmblaw.com

COUNSEL FOR DEBTORS AND

‘DEBTORS IN POSSESSION

Pursuant to Local Rule 9022-1(c), Taft A. McKinstry .

- or Ellen Arvin Kennedy shall cause a copy of this

Order to be served on each of the parties designated

to receive this Order pursuant to Local Rule 9022-1(a)
and shall file with the court a certificate of servicé ,
of the Order upon such parties within (10) days hereof.
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